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This article reviews the major developments in EEC law with
respect to the harmonization of laws and the free movement of
goods during the period September 1 through December 31, 1989.
I. INDUSTRIAL AND INTELLEUAL PROPERTY

A. Agreement on Community Patents Signed
During the period under review, a conference of the
governments of the Member States on the Agreement relating to
Community Patents (Agreement) was held in Luxembourg from
December 11 to 15, 1989.' The Member States reached agreement
on the outstanding issues relating, inter alia, to the scale for
distributing income from Community patent taxes among the
Member States and the arrangements for the translation and
publication of Community patents. In addition to the Agreement,
which amends the Community Patent Convention, the conference
adopted protocols concerning: (i) the settlement of litigation
concerning the infringement and validity of Community patents; (ii)
the privileges and immunities of the Common Appeal Court; (iii)
the statute of the Common Appeal Court; and (iv) a possible
modification of the conditions of entry into force of the Agreement
which provides that a conference of representatives of the
governments of Member States can determine unanimously the
conditions for entry into force if the Agreement is not ratified by
all twelve Member States by 1991. The representatives of the
governments of the twelve Member States had all signed the
relevant documents by December 27, 1989.
B. ProposedRestoration Certificatefor PharmaceuticalPatents
According to press reports, the Commission is preparing to
adopt a proposal for a "protection restoration certificate" (CRP)
which is designed to extend a pharmaceutical patent's life by ten
years from the moment of expiry of the basic patent. The CR
1.

OJ. EUR. COMM. (No. L 401) 1 (1989).
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would be available for products already protected by patents and
complying with Community legislation. Only one restoration
certificate would be available per patent, and each product can only
According to the
benefit from one restoration certificate.
preliminary draft proposal, the protection provided by the CRP
applies only to the product covered by a marketing authorization
and then only to the product applications stipulated in the
authorization.
H. COMPANY LAW

A.

Single Member Company Law Directive Adopted

On December 21, 1989, the Council adopted the Twelfth
Company Law Directive (89/667) on single member private limited
liability companies.2 The Directive requires Member States to
adopt the necessary implementing measures by January 1, 1992.
However, with respect to companies already -in existence by
January 1, 1992, the Directive will not apply until January 1, 1993.
The Directive requires Member States to offer individual
entrepreneurs the possibility of limited liability by incorporating in
the form of a private limited company or by extending limited
liability to sole entrepreneurs without full incorporation. The
Directive further provides that Member States may, pending the
coordination of national laws relating to groups, adopt special
provisions regarding natural persons who are the sole member of
several companies or a single member company which is the sole
member of a company.
B. Directive on Insider Trading Adopted
On November 13, 1989, the Council adopted Directive 89/592
coordinating regulations on insider dealing.' The Directive, which
provides for the adoption of implementing measures by June 1,

2.
3.

OJ. Etu. CoMM. (No. L 395) 40 (1989).
OJ. EuR. COMM. (No. L 334) 30 (1989).
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1992, will require Member States to prohibit "primary"" and
"secondary ' insiders from knowingly taking advantage of such
information by buying or selling securities or communicating such
information to a third party. The Directive defines "inside
information" as unpublicized information of a precise nature
concerning one or more issuers of securities which, if made public,
would be likely to affect significantly the price of the security or
securities in question. Each Member State is permitted to
determine the penalties to be applied for any infringement of the
measures taken pursuant to the Directive but such penalties must
be sufficient to promote compliance.'
C. Directive on Branch Disclosure Requirements Adopted
On December 21, 1989, the Council adopted the Eleventh
Company Law Directive (89/666) concerning disclosure
requirements with respect to branches opened in a Member State
by certain types -of companies governed by the law of another
State.' The Directive requires Member States to adopt measures',
necessary to comply with its provisions no later than January 1,
1992, and harmonizes national requirements concerning the
publication of accounts by branches of foreign limited liability
companies. Under the Directive, branches must supply information
concerning, inter alia,their name, activities, legal form, registration
particulars and authorized representatives. Further, the branches
are obliged to publish the annual or consolidated annual accounts
and reports of their head office in accordance with Directives
78/660, 83/349 and 84/253. With respect to branches of companies
incorporated outside the Community, the Directive provides for the

4.
The Directive defines "primary" insiders as persons in possession of inside information
by virtue of membership in the issuer or having access to such information by virtue of employment,
profession or duties.
5.
The Directive defines "secondary" insiders as any person who, with full knowledge of
the facts, possesses inside information, the direct or indirect source of which could not be any other
than a primary insider.
6.
See Comment, A ComparativeAnalysis of the European Community Insider Trading
Directive, 3 TRANSNAT'L LAW. 231 (1990) (in depth analysis of the Directive on Insider Trading).
7.
OJ. EuR. COMM. (No. L 395) 36 (1989).
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disclosure of accounting documents drawn up in accordance with
Directives 78/660 and 83/349 or in a manner equivalent thereto.
The Directive further provides that the accounts in question must
be audited according to the law of the third country in which the
head office is established.
D. ProposedRegulation on the Statute for a European Company
The Commission's revised proposal for a regulation on the
statute for a European company' and a directive complementing
the statute by providing for employee participation in the European
company,9 were published during the period under review. The
proposal facilitates transorder cooperation by providing companies
with the option of incorporating as a European company
independent of national company laws. The first component of the
statute, which consists of a regulation based on Article 100(a) of the
Treaty, provides for the establishment of the European company by
merger, formation of a holding company or the creation of a joint
subsidiary. Only public limited companies may establish a holding
company by merger or formation. A public or private legal entity
may create a European company by means of a joint subsidiary.
The proposed regulation provides for a choice between two
management structures: (i) a two-tier structure consisting of a
management board with a supervisory board monitoring its
activities or (ii) a single-tier structure comprised of an
administrative board of which at least three members are appointed
by the shareholders and, depending on the type of workerparticipation model chosen, by the employees as well.
The proposed directive, which complements the regulation,
provides for three models of employee representation: (i)
representation on the supervisory or administrative board; (ii)
participation through a body which represents the employees but is
separate from the supervisory or management structure; or (iii) any
other arrangement based on an agreement with employee

8.
9.

OJ. EUR. CoMM. (No. C 263) 41 (1989).
OJ. EUR. CoMM. (No. C 263) 69 (1989).
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representatives and employers set up through a collective
bargaining agreement. The proposal further provides that Member
States may restrict the choice of models available and may make
provision for a standard model of representation which must
conform to the most advanced practice in the Member State in
question.

III.
A.

BANKING AND INSURANCE

Second Banking Directive Adopted

On December 15, 1989, the Council adopted the Second
Banking Directive (89/646) which, together with the Solvency
Ratio Directive,"0 mark the adoption of the final measures
necessary for the creation of a single market in banking." The
Second Banking Directive requires Member States to adopt
implementing measures at the latest by January 1, 1993. The
Directive authorizes the creation of a single banking license to
permit banks authorized in a Member State to establish a branch in
another Member State without prior authorization of the host
Member State. By virtue of mutual recognition and harmonization
of prudential standards, the Directive further permits banks
established in a Member State to offer services authorized by their
home Member State throughout the Community. Although the
home Member State will be responsible for prudential control of
branches established in another Member State, the establishment of
a subsidiary will remain subject to authorization and control by the
host Member State. The establishment of a subsidiary by a nonEEC bank would be authorized subject, inter alia, to the condition
that its home country offers Community banks treatment equivalent
to that accorded domestic credit institutions.

10.
11.

See infra notes 11-12 and accompanying text (discussing the Solvency Ratio Directive).
OJ. EuR. CoMM. (No. L 386) 1 (1989).
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B. Solvency Ratio Directive Adopted
On December 10, 1989, the Council adopted Directive 89/647
establishing a minimum solvency ratio for Community credit
institutions. 2 The Solvency Ratio Directive, which requires
Member States to adopt implementing measures at the latest by
January 1, 1993, is an essential counterpart to the Directive on own
funds of credit institutions adopted in April 1989, for the purpose
of establishing minimum capital standards for Community banks.
The Directive provides for a uniform method of determining capital
adequacy in relation to risk-adjusted assets and off-balance sheet
items and establishes a minimum solvency ratio of at least eight
percent.
C. InsuranceAgreement Between the EEC and Switzerland
According to a Council press release dated October 10, 1989,
the Community and Switzerland have signed an agreement
concerning the provision of direct insurance other than life
insurance. The Treaty will, inter alia, guarantee reciprocal access
to the direct non-life insurance market by extending to Swiss nonlife insurance companies the same treatment accorded to EEC
companies under the first non-life insurance coordination directive.
The Treaty is the first to grant, on the basis of reciprocity and
harmonization of prudential rules relating to the direct non-life
insurance sector, a non-EEC country the right of establishment in
the Community's financial services market. It is expected to serve
as a model for future agreements between the EEC and other
countries (in particular the EFTA States) in other sectors based on
the principle of mutual recognition. The Treaty is not expected to
come into effect before 1990, following the adoption of
implementing measures by the Community and Switzerland.

12.

OJ. EUR. CoMM. (No. L 386) 14 (1989).
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D. Amended Proposalfor a Directive on the Compulsory Winding
Up of Direct Insurers
On September 18, 1989, the Commission submitted to the
Council an amended proposal for a directive on the coordination of
laws, regulations and administrative provisions relating to the
compulsory winding up of direct insurance undertakings. 3 The
proposal has been amended to take into account the adoption of the
second non-life insurance Directive 88/357 and to clarify
procedures relating to normal and compulsory winding up and the
publication of documents relating thereto.
IV. TAXATION

A.

Directive on Tax Exemptions Applicable to PermanentImports
of PersonalProperty

On November 23, 1989, the Council adopted Directive 89/604,
amending Directive 83/183, on the tax exemptions applicable to
permanent impofts from a Member State of an individual's
personal property."
The amendments permit a substantial
relaxation and even removal of formalities relating to this area of
taxation. In particular Member States are to permit duty free
import on the presentation of an inventory of the property involved
and no reference to value may be demanded on the inventory.
Existing rules relating to the period of use of imported property are
eased. With a few exceptions, " there will no longer be any
required minimum period of use of the goods concerned prior to
importation. Subsequent to importation most property imported
duty free may be disposed of without restriction.

13.
14.

OJ. EUR. COMM. (No. C 253) 3 (1989).
OJ. EuR. COMM. (No. L 348) 28 (1989).

15. ' The list of exceptions included motor-driven vehicles (including their trailers), caravans,
mobile homes, pleasure boats, and private aircraft. For these items, Member States may require the
individual concerned to have used them for at least six months before the change of residence.
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B. Progress on Proposed Harmonization of VAT and Excise
Duties
According to press reports on December 18, 1989, the Council
reached a compromise agreement on the Commission's proposals
for the harmonization of indirect tax rates. The Finance Ministers
either agreed to introduce no changes to Value Added Tax (VAT)
rates which are currently applicable until December 31, 1991, or to
align the present rates to the fourteen or twenty percent bracket.
The Member States further agreed that by December 31, 1991, they
would initiate negotiations to set either a minimum rate (e.g.,
fifteen percent) or a rate bracket for the standard VAT rate. As for
the reduced rate of four to nine percent, the Council agreed to
reach an agreement on the scope of the application and on the level
of the rate by December 31, 1991. For its part, the Commission
has agreed that those Member States which currently apply a zero
VAT rate would be allowed to retain that rate as part of the global
agreement. However, the introduction of new zero rates would be
prohibited.
During the period under review, the Council also agreed to
establish a VAT clearinghouse mechanism to abolish fiscal
frontiers within the Community. The Council confirmed that for
a transitory period beyond 1993 the VAT collection system in the
country of destination of the goods will remain in effect, at the
rates and conditions applicable to consumption in that country.
The changeover to the proposed system of taxation in the Member
State of origin will only intervene in the "medium term" and no
date has yet been set. A re-evaluation must take place at the latest
by the end of 1996. The Council also agreed to ease the
administrative burden on companies by eliminating the formalities
preceding the shipping of goods or those relating to cross-border
transactions.
Enterprises will have to make available all
information regarding intra-Community operations and must
provide a simple periodic declaration for statistical and tax
purposes.' The Council agreed that a plan for inspection and
verification and further cooperation between Member State tax
administrations would be necessary.
531
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In addition, on October 25, 1989, the Commission submitted
to the Council revised proposals concerning excise duties for
tobacco, alcohol and mineral oils. The proposed system involves
minimum rates duties for tobacco, alcohol and fuels, with brackets
for domestic, diesel and heavy fuels, to be applied by all Member
States after 1993. Additionally, the proposal set target rates for
Member States to reach after a certain unidentified period of time.
The Commission plans to revise the target rates every two years in
the light of budgetary, environmental, health, transport and energy
policies.
C. Dutch Law on VAT-Applied to Resale of Second-Hand Goods
On December 5, 1989, the European Court issued its judgment
in ORO Amsterdam Beheer B. V. and Concerto B. V. v. Inspecteur
der Omzetbelasting, Amsterdam. 6 The case concerned the
compatibility of national legislation which charges turnover tax at
the full-rate on the supply of second-hand goods with Community
law (and in particular with Article 32 of the Sixth VAT Directive).
The national legislation in question fails to take into account the
fact that second-hand goods are purchased from individuals and
consequently retain residual tax. The Court found that current
Community law and rules governing VAT did not prohibit national
legislation which, for the purpose of calculating VAT due on
turnover arising from the sale of second-hand goods, fail to take
into account tax still incorporated in the price of goods purchased
for resale from non-taxable individuals.
D. Italian Law on Taxation of Public Bodies
On October 17, 1989, the European Court issued its judgment
in Ufficio Distrettualedelle Imposte Dirette di Fiorenzuolad'Arda
v. Commune di Carpaneto Piacentino.'7 The Court held that
Article 4(5) of the Sixth VAT Directive concerning the definition

16.
17.
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Case 165/88, OJ. EUR. COMM. (No. C 13) 2 (1990).
Joined Cases 231/87 and 239/88, OJ. EUR. CoMM. (No. C 288) 4 (1989).
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of a nontaxable person must be interpreted to mean that activities
pursued by "public authorities" are those engaged in by bodies
governed by public law under the special legal regime applicable
to them and do not include activities pursued by them under the
same legal conditions as those applied to private traders. Member
States are required to ensure that bodies subject to public law are
treated as taxable persons with respect to activities which could
also be engaged in by competing private individuals, where their
treatment as non-taxable persons could lead to significant
distortions of competition.
V. EMPLOYMENT: WORKER HEALTH AND SAFETY, SOCIAL
SECURITY AND RELATED RIGHTS

A.

Adoption of the Social Charter

According to press reports published in December 1989, the
Council, with the exception of the United Kingdom, adopted the
Community Charter for Fundamental Social Rights for Workers
(Social Charter). The Social Charter guarantees certain basic rights
for workers in the Community and imparts a social dimension to
the completion of the internal market. The basic rights concern,
inter alia, improvements in living and working conditions, free
movement of workers, employment and wages, social security
coverage, freedom of association and collective bargaining,
professional training, right of information, consultation and
participation of employees, health and safety in the workplace and
protection of children, the elderly and handicapped. Additionally,
the Commission has adopted an action program to implement the
Social Charter. This program contains proposals for more than
forty-five legislative measures which the Commission plans to
submit to the Council before the end of 1992.. The Commission,
reportedly, will put forward eleven or fifteen proposals for
directives in 1990 concerning, inter alia, improvement in working
hours, part-time yoluntary work and fixed duration contracts,
establishment of a standard labor contract, and treatment of
collective redundancies.
533
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B. Amendments to Regulation 1408171
On October 30, 1989, the Council adopted Regulation
3127/89," amending Regulation 1408/7119 and Regulation
574/72. ° The new Regulation harmonizes the rules concerning
cross-border payments of social security benefits to members of a
worker's family who do not reside in the Member State of
Under the Regulation, the Member State of
employment.
employment will be competent to pay for family benefits2' to
family members residing in another Member State. In the event
the employee's family is covered by legislation of the Member
State of residence, the latter Member State will provide benefits up
to the amount normally paid and the Member State of employment
must provide the difference, if any, between benefits paid by the
Member State of residence of the worker's family and benefits paid
by the Member State where the worker is employed.
C. Framework Directive Concerning the Health and Safety of
Workers
On November 30, 1989, the Council adopted the following
specific directives within the framework established by Directive
89/391 on the introduction of measures to encourage improvement
in the safety and health of workers:
a.

Council Directive 89/654 concerns the minimum safety and

health requirements for the work place." The Directive is the first
individual directive within the meaning of Article 16(1) of Directive
89/391. Annex I to the Directive sets forth certain minimum health
and safety standards for work places' in use for the first time after
December 31, 1992. The prescribed safety standards concern, inter

OJ. EUR. COMM. (No. L 331) 1 (1989).
18.
19.
Regulation 1408171 concerns the application of social security schemes to employed
persons, self-employed persons and members of their family moving within the Community.
20.
Regulation 574172 sets forth procedures for implementing Regulation 1408/71.
21.
The Regulations except the following benefits: housing, and certain child birth and child

care allowances.
22.
23.
areas.

534

OJ. Eun. CoMM. (No. L 393) 1 (1989).
The Directive does not apply to the means of transport and temporary or mobile working
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alia, the structure and stability of building, electrical installations,
emergency exits, fire detection and fire fighting, ventilation,
temperature, and lighting of work areas. With respect to work places
in use prior to January 1, 1993, the Directive provides that employers
must apply the minimum safety and health requirements set forth in
Annex H of the Directive which are less stringent than those contained
in Annex I no later than January 1, 1997.
b. Council Directive 89/655 concerns the minimum safety and
health requirements for the use of work equipment
The Directive
is the second individual directive within the meaning of Article 16 (1)
of Directive 89/391. Employers must obtain and/or use work
equipment which if provided to workers for the first time after
December 31, 1992, complies with the minimum requirements set
forth in the Annex to the Directive to the extent that no other
Community Directive is applicable. With respect to work equipment
provided to workers before December 31, 199"2, employers must
ensure that such equipment complies with the minimum requirements
set forth in the Annex no later than December 31, 1996.
c. Council Directive 89/656 concerns the minimum health and
safety requirements for the use by workers of personal protective
equipment at the work place.' The Directive, which is the third
individual directive within the meaning of Article 16 (1) of Directive
89/391, is intended to supplement the provisions of the Directive on
the harmonization of the laws of the Member States relating to the
design and manufacture of personal protective equipment. The
Directive prescribes minimum safety and health requirements for the
use of such equipment at work. On November 30, 1989, the
Commission also adopted a communication for the implementation of
Directive 89/656 concerning the assessment of the safety aspects of
personal protective equipment with a view to the choice and use

thereof."

D. Amendments to Proposed Directive on Risks Relating to
Carcinogens
During the period under review, the Commission published an
amended proposal for a directive on the protection of workers from

24.
25.
26.

OJ.EUr. Comm.(No. L 393) 13 (1989).
OJ.EuR. CoMM. (No. L 393) 18 (1989).
OJ. EUR.CoMM. (No. C 328) 3 (1989).
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the risks related to exposure to carcinogens at work.' According
to press reports, on November 30, 1989, the Council adopted a
common position on the proposed directive which would require
employers to reduce the use of carcinogens in the work places. In
particular, employers will be required to replace carcinogens,
insofar as is teqhnically possible, with substances, preparations or
processes which are not dangerous. Where carcinogens are
nevertheless used, the employer must apply a series of
organizational measures to prevent or reduce employee exposure.
E. Directive on Equal Treatment European Court Judgment
On October 17, 1989, the Court issued its judgment in
Handels-og KontorfunktionaerernesForbundi"Danmark v. Dansk
Arbeidsgiverforening for Danfoss.'
The case involved a
preliminary ruling by a Danish Court concerning the application of
Council Directive 75/117, which harmonizes the laws of the
Member States concerning the principle of equal pay for men and
women.
Under the Directive, when a female worker has
established that given a relatively large number of employees the
average pay is less for women than for men, the employer bears
the burden of proving that its salary scale is non-discriminatory.
The Court further ruled that when it appears that the criteria for
bonus payments is applied to the disadvantage of female
employees, an employer may refer to the following criteria to rebut
a charge of discrimination: (i) Mobility, where it refers to
adaptability to variable hours and places of work, where
adaptability is of importance for performance of specific tasks but
not where mobility is understood as referring to the quality of the
work done by the employee; (ii) vocational training, where such
training is of importance for specific work carried out by the
employee; and (ifi) length of service, which reflects a higher degree
of experience.

27.
28.
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VI. PRODUCT STAi4DARDIZATION

A.

"Television Without Frontiers" DirectiveAdopted

On October 3, 1989, the Council adopted Directive 89/552
which coordinates the laws of the Member States concerning the
pursuit of television broadcasting activities." The Directive, which
requires Member States to adopt the necessary implementing
provisions by October 3, 1991, establishes the principle of free
transmission and free reception of broadcasts, within the
Community and sets forth minimum standards relating, inter alia,
to advertising, sponsorship, program content and scheduling. The
Directive provides that advertising may not exceed fifteen percent
of daily transmission time. However, spot advertising during peak
viewing periods is permitted to occupy more than twenty percent
of transmission time. The Directive also provides that Member
States must ensure where practicable and by appropriate means,
that broadcasters reserve a majority of transmission time ° for
European works. The majority European content is subject to a
joint declaration issued by the Commission and the Council which
deems the requirement a political commitment and not a legal
obligation on the Member States. The Commission has further
stated that it will refrain from initiating legal proceedings against
any Member State failing to comply with the majority content
requirement.
B. Community Guidelineson Testing and CertificationProcedures
During the period under review, the Commission published a
communication proposing to establish a Community-wide system
of testing and certification based on mutual recognition of the
testing procedures carried out in any Member State.31 Under the

29.
OJ. EuR. COMM. (No. L 298) 23 (1989). 30.
The Directive does not affect the transmission time allotted to news, sports events,
games, advertising and teletext services.
31.
OJ. EuR. CoMM. (No. C 267) 3 (1989).
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proposal, the European Standafrds Bodies will establish criteria to
evaluate laboratory quality and will create a system within the
framework of CEN and CENELEC to enforce the principal of
mutual recognition between public and private laboratories. To
complement the new standardized testing and certification
procedures, the proposal opens negotiations to agree upon mutual
recognition of testing procedures and certificates.
To implement global approach, the Commission has submitted
to the Council a proposal for a decision concerning the modules
which may be required to assess the conformity of products with
the Community's technical harmonization directives. In an effort
to improve the transparency of the certification procedures, the
proposal provides for a series of modules to help implement a
uniform method of assessment of product conformity to EEC
standards relating to procedures for, inter alia, EC type
examination, EC declaration of conformity or product quality and
assurance and verification.
C. Motor Vehicle StandardizationMeasures
During the period under review, the following directives
concerning standardization of technical characteristics of motor
vehicles were published:
a. Commission Directive 89/516 adapting to technical progress
Council Directive 761758 on the approximation of the laws of the
Member States relating to the end-outline marker lamps, front position
(side lamps), and rear position (side lamps and stop lamps) for motor
vehicles and their trailers.2
b. Commission Directive 89/517 adapting to technical progress
Council Directive 76/761 on the approximation of the laws of the
Member States relating to motor vehicle headlamps which function as
main beam and/or dipped-beam headlamps and to incandescent electric
filament lamps for such headlamps ."
c. Commission Directive 89/518 adapting to technical progress
Council Directive 77/538 on the approximation of the laws of the
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Member States relating to rear fog lamps for motor vehicles and their
trailers. '
d. A proposal for a Council directive on the approximation of the
laws of the Member States relating to the spray suppression devices
of certain categories of motor vehicles and their trailers."
e. A proposal for a Council directive amending, with a view to
fixing certain maximum authorized dimensions for road trains,
Directive 85/3 on the weights, dimensions, and certain other technical
characteristics of certain road vehicles.'

D. HarmonizationMeasures Adopted
During the period under review, the following harmonization
measures were adopted:
a. On September 13, 1989, the Commission adopted
Recommendation 89/542 for the labelling of detergents and cleaning
products."
b. On November 27, 1989, the Council adopted Directive 89/617,
amending Directive 80/181 on the approximation of the laws of the
Member States relating to units of measurement.'
c. On December 1, 1989, the Council adopted Directive 89/686 on
the approximation of the laws of the Member States relating to
personal protection equipment."
d. On December 1, 1989, the Council adopted Directive 89/679,
amending for the fifth time Directive 76/6768 on the approximation of
the laws of the Member States relating to cosmetic products.'

E. ProposedHarmonization Measures
The following proposals for harmonization measures were
published during the period under review:
a. An amended proposal for a directive concerning the maximum tar
yield, of cigarettes.'

34.
35.
36.
37.
38.
39.
40.
41.

OJ. EuR. CoMM.
OJ.EuR.COMM.
OJ.EuR. COMM.
OJ. EUR.COMM.
OJ.EuR. COMM.
OJ.EuR. CoMM.
OJ.EBu. COMM.
OJ.EuR. COMM.

(No.
(No.
(No.
(No.
(No.
(No.
(No.
(No.

L
C
C
L
L
L
L
C

265) 24 (1989).
263) 19 (1989).
316) 5 (1989).
291) 55 (1989).
357) 28 (1989).
399) 18 (1989).
398) 25 (1989).
228) 12 (1989).

The TransnationalLawyer/ Vol. 3
b. A proposal for a directive amending Directive 79/695 on the
harmonization of procedures for the release of goods for free

circulation'
c. An amendment to the proposed directive on the approximation of
the laws of the Member States relating to gas appliances.
d. An amended proposal for a directive on nutrition labelling rules
for foodstuffs intended for sale to the ultimate consumer."
e. An amended proposal for a directive on the harmonization of the
laws of the Member States relating to non-automatic weighing
instruments.
f.
An amended proposal for a directive on the approximation of the
laws of the Member States concerning food and food ingredients
treated with ionizing radiation."

VII. ENVIRONMENT
A.

ProposedDirective on Civil Liabilityfor Damage Caused by
Waste

During the period under review, the Commission published a
proposal for a directive on civil liability for damage caused by
waste. '7 The Directive establishes the conditions of civil liability
where industrial waste causes damage to people or the
environment. The Directive holds the "producer" of the waste
liable for the damages. A "producer" is defined as any natural or
legal person whose occupational activities produce waste and
includes anyone carrying out pre-processing, mixing, or other
operations on the waste. The following may also be producers of
waste: (i) An importer of waste originating outside of the
Community; (ii) the person having the actual control of the waste
when the incident giving rise to damage occurred; (iii) the person
responsible for the installation, establishment or undertaking to
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which waste was lawfully transferred, pursuant to Directives
75/442, 75/439 and 76/403.
With the exception of nuclear fuel, hydrocarbon pollution, and
domestic waste, all forms of waste are covered. All damage
caused by waste to persons and property are covered. Damage to
the environment must be significant and persistent before any
liability arises. The plaintiff is required to prove the damage or
injury to the environment and show the overwhelming probability
of the causal relationship between the producer's waste and the
damage or injury. The plaintiff may seek legal recourse to obtain
reimbursement for expenses incurred in preventing damages or
compensation for damages to property. Other possible remedies
include: (1) Restoration of the environment to its original state; (2)
reimbursement of expenses incurred to restore the environment to
its original state; (3) the prohibition; or (4) cessation of the act or
indemnification for damage. The directive confers upon common
interest groups the right to bring actions, but only for prohibition
or cessation of the act giving rise to damage unless such groups
have incurred expenditure in connection with the restoration of the
environment.
B. Amended Proposalfor a Directive on Waste
On November 23, 1989, the Commission submitted to the
Council an amended proposal for a directive amending Directive
75/442 on waste.' The purpose of the amendment is to: (i)
Transform Directive 75/442 into a framework directive; (ii)
introduce new definitions of the terms "waste" and "elimination;"
(iii) strengthen certain priorities, in particular, the formation of
clean technologies and recyclable and reusable products; and (iv)
introduce a procedure for the adaptation to technical progress of the
annexes to the directive.
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C. Miscellaneous Measures Related to the Environment
Other Commission action concerning the environment include:
a. On September 27, 1989, the Commission submitted to the
Council a proposal for a decision amending Council decision 85/338
concerning an experimental project for gathering, coordinating, and
ensuring the consistency of information on the state of the
environment and natural resources in the Community.'
b. On October 4, 1989, the Commission adopted Regulation 2995/89
amending Regulation 1696/87 laying down certain detailed rules for
the implementation of Regulation 3528186 on the protection of the
Community's forests against atmospheric pollution?
c. On October 16, 1989, the Commission published a
communication on conservation of tropical forests and the role of the
Community.'
d. On November 15, 1989, the Commission submitted to the
Council an amended proposal for a directive amending Directives
80/778 on drinking water, 76/160 on bathing water, 75/440 on surface
water, and 79/869 on methods of measurement and frequencies of
analysis of surface water
e. On December 14, 1989, the Commission adopted a decision
amending Annex 1 of Decision 77/795 establishing a common
procedure for the exchange of information on the quality of surface
fresh water in the Community'

f. On December 22, 1989, the Commission published a notice to
importers of chlorofluorocarbons and halons in the European
Community regarding Regulation 3322/88."

D. Proposed Directive Concerning Municipal Waste Water
Treatment
On November 9, 1989, the Commission submitted to the
Council a proposal for a directive concerning municipal waste
water treatment.--
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environment from being adversely affected by municipal waste
water discharges. Member States must provide all municipalities
with collection systems for municipal waste water. Waste entering
such collection systems must, with certain exceptions, be subject
to secondary treatment or an equivalent process before discharge.
Member States must identify sensitive areas where the waste water
must be subject to more stringent treatment than that generally
applicable. The Member States may also identify less sensitive
areas according to criteria laid down in the directive. Municipal
waste water discharges to coastal waters in such areas may be
subject to less stringent treatment.
E. Directive on the Limitation of Noise Emissions from Civil
Subsonic Jet Airplanes
On December 4, 1989, the Council adopted Directive 89/629
concerning the limitation of noise emissions from civil subsonic jet
airplanes.' The Directive aims to further reduce noise levels for
civil subsonic jet airplanes below the limits imposed by Directive
80/51 as amended by Directive 83/206. The Directive applies to
all civil subsonic jet airplanes, except those airplanes having a
maximum take-off mass of 34,000 kg. and a maximum capacity of
nineteen seats. As of November 1, 1990, Member States must
ensure that civil subsonic jet airplanes registered in their territory
after that date may not be operated within the territory of any
Member State unless granted a noise certificate to the standards
specified in relevant provisions of the Convention on International
Civil Aviation of 1988. Member States may grant exemptions
under certain specified circumstances.

56.

OJ. EUm. COMM. (No. L 363) 27 (1989).

543

The TransnationalLawyer / Vol. 3
VIII. CONSUMER PROTECTON
A. Failure of Belgium and Greece to Implement Misleading
Advertising Directive
During the period under review, the European Court issued two
separate judgments, Commission v. Belgium" and Commission v.
Hellenic Republic,' concerning the implementation of the
Directive 84/450-" on misleading advertisements. In both cases,
the Court found that by failing to adopt all the measures necessary
to implement Directive 84/450, Belgium and Greece had failed to
fulfill their obligations under the Treaty.
B. Adoption of Tobacco Labelling Directive
On November 13, 1989, the Council adopted Directive 89/622
on the approximation of the laws, regulations and administrative
provisions of the Member States concerning the labelling of
tobacco products.' The Directive is part of the "Europe Against
Cancer" program and provides, inter alia,that all tobacco products
should carry a health warning on the packet and indicate the tar
and nicotine yield in clearly legible print. The warning, "tobacco
seriously damages health," must appear on the most visible surface
of the packet and the other large surface of the packet must carry
specific warnings. Warnings that smoking causes cancer and heart
disease must be included, but Member States may choose other
required warnings from a list contained in the Annex to the
Directive. Member States must adopt necessary implementing
measures by July 1, 1990, which must enter into force before
December 31, 1991.
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IX. ARTICLE 30 PROCEEDINGS
A. Dutch Law on Plant Protection Products
On November 7, 1989, the European Court issued its judgment
in Criminal Proceedings against HFM Ni/man.6 The case
concerned the compatibility of Articles 30 and 36 of the Treaty
with a Dutch law that criminalized the placing on the market and
use of plant protection products containing certain active substance.
The case arose in the context of a proceeding brought against Mr.
Nijman for breach of the Dutch law in question by distributing an
unauthorized substance, "improsol," which is imported almost
exclusively from Sweden. The Court held that, in the absence of
Community harmonization legislation, Articles 30 and 36 of the
Treaty do not preclude legislation that criminalized the sale,
storage, or the use of an unauthorized plant protection product.
The Court further held that the measure was justified under Article
36 of the Treaty for reasons of public health and for the same
reasons was not incompatible with Articles 13(1) and 20 of the
Free Trade Agreement between the Community and Sweden.
B. French Law on Imported Textile Products
On October 26, 1989, the European Court issued its judgment
in Criminal Proceedingsagainst F. Levy and Others.' The case
concerned the compatibility of Article 30 of the Treaty with French
legislation that renders the importation of textile products
originating in non-Member countries and released for free
circulation in another Member State subject to a system of advance
licenses with penalties for contravention and requires importers to
state the original source of the imported products. The question
arose in the context of criminal proceedings against Belgian
importers of textile products in boxes marked "Belgium" or "reuse" which did not indicate whether the products had been

61.
62.

Case 125/88, OJ. EuR. CoMM. (No. C 301) 5 (1989).
Case 212188, OJ. EUR. CoMM. (No. C 301) 4 (1989).

545

The TransnationalLawyer/ Vol. 3
manufactured in Taiwan, Pakistan, or South Korea, the latter being
the only country where France had obtained authorization under
Article 115 of the Treaty to apply protective measures to imports
of certain textile products. The Court held that Article 30 of the
Treaty prohibits national legislation which imposes a system of
advance licensing on products imported from another Member State
where they have been released for free circulation except where the
Member State in question has been authorized by the Commission
pursuant to Article 115 of the Treaty to exclude the products
originating in a non-member country from Community treatment.
C.

U.K Law on Sunday Trading

On November 23, 1989, the European Court issued its
judgment in Torfaen/Council v. B&Q Plc.6' The case questioned
the compatibility of Articles 30 and 36 of the Treaty with a U.K.
law prohibiting trade on Sunday in all but certain specified
products. In the underlying action, proceedings were brought
against B&Q Plc, a chain of stores specializing in do-it-yourself
and garden articles, for keeping its retail shop premises open for
customers on Sunday for transactions other than those permitted by
U.K. legislation. The court, basing its ruling on the principles set
forth in its Cinetheque judgment (Cases 60/84 and 61/84), found
that the prohibition contained in the U.K. law was compatible with
Article 30 of the Treaty because its objective, that working and
non-working hours should be so arranged as to accord with national
or regional socio-cultural characteristics, was justified with regard
to Community law. Furthermore, whether the national rules
exceeded what was necessary to achieve the aim in view was a
question of fact to be determined by the national court.
D. German Law on Veterinary Inspection
On November 28, 1989, the European Court issued its
judgment in Commission v. Germany, concerning Germany's failure
63.
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to comply with Article 30 of the Treaty and Directives 71/118 and
83/643."
The Court held that Germany was systematically
imposing on carriers of fresh poultry meat the obligation to make
a prior declaration which could not be regarded as a mere
administrative formality permitted under Directive 83/643 for
products such as fresh poultry co,ered by Directive 71/118. The
harmonized system of health controls set up by Community
legislation and based on a full inspection of goods in the exporting
State rather than the State of destination, meant that considerations
related to the need to protect health could not justify specific
additional requirements imposed on carriers crossing a frontier.
X. MISCELLANEOUS

A. Progress on Implementation of the Single Market
According to press reports published in December, 1989, the
Commission adopted a report assessing the implementation of the
Single European Act and the White Paper on the single market.
The report reveals that as of December 31, 1989, the Council had
adopted 142 legislative measures which, together with ten partial
adoptions and six common positions, represent approximately sixty
of the proposals contained in the Commission's program for the
completion of the internal market.
With respect to the
Commission, only eighteen of the original 279 proposals contained
in its White Paper remain to be submitted to the Council. The
Commission has also noted considerable progress by the Member
States with respect to the implementation of Community directives
into national laws. The Commission has stated that of the eightyeight directives that should have been implemented into the laws
of the Member States by December 31, 1989, fourteen have already
been implemented in all the Member States and twenty-four have
been adopted in all Member States with the exception of Greece,
Portugal and Spain. In particular, the Commission's report reveals
that although much progress has been made in the field of
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veterinary and plant health legislation, substantial delays remain in
the transposition of legislation relating to technical barriers to trade,
especially in the fields of transport and financial services.

